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Appeal from the United States District Court for the Mddle
?uatg(ral ct of Florida. (No. 92-983-Cl V-ORL-19), Patricia C. Fawsett,

Bef ore HATCHETT, G rcuit Judge, HENDERSON, Senior G rcuit Judge,
and YOUNG, Senior District Judge.

PER CURI AM

The appellants in this case, various nenbers of the Brevard
County, Florida Sheriff's Departnent ("Departnment”), seek revi ew of
an order entered in the United States District Court for the Mddle
District of Florida, denying their notions for summary judgnent

grounded upon qualified inmunity in an action filed pursuant to 42

"Honor abl e George C. Young, Senior U.S. District Judge for
the Mddle District of Florida, sitting by designation.



U.S.C. § 1983.' W reverse the denial of qualified imunity and
remand the case for further proceedings.
| . BACKGROUND

At the tinme of the events giving rise to the conplaint, the
plaintiffs, T. Dexter Rogers, Robert Aoun, G egory Shea and Burton
"Ji my" Brown, were nenbers of the Departnent's "D-Squad." During
the 1992 political canpaign for the Ofice of Sheriff, they
supported Ceorge DeRise, the opponent of the incunbent sheriff,
CW Mller. Prior to the Novenber 1992 election, the plaintiffs
filed this 8 1983 action alleging that MIller and nine other
supervi sory nenbers of the Departnent (Janes Donn, Ron C ark, Ji my
Jackson, Tommy Edwards, Vernon Wekl ey, John Cappolla, Thomas M
Robi nson, Thomas Fair and M chael Wng), infringed on their First
Amendnent rights by taking adverse enpl oynment action agai nst them
in retaliation for their political support of DeRise. The
plaintiffs sued the defendants in their individual and officia
capaci ti es and sought danages, unspecified injunctive relief, costs
and attorney's fees. After the lawsuit was instituted, MIler, who
was reelected, directed that the plaintiffs be transferred, to the
extent practicable, to positions in which they would not be under

the direct supervision of the above naned defendants. The

'Section 1983 provides in relevant part:

Every person who, under color of any statute,
ordi nance, regulation, custom or usage, of any State
or Territory ... subjects, or causes to be subjected,
any citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any
rights, privileges, or imunities secured by the
Constitution and | aws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress.



resulting transfers did not involve denpotions in pay or rank for
any of the plaintiffs, but did cause themalleged hardship or |oss
of supervisory responsibilities.? The plaintiffs thereafter
amended the conplaint to include, inter alia, allegations that the
new assignments were retaliatory and constituted constructive
di scharges fromtheir former positions.?

The defendants subsequently sought summary judgnent, both on
the nerits and on qualified imunity grounds. The district court
granted judgnent to all the defendants in their official capacities
except for MIler. It also dismssed the constructive discharge
clains because the plaintiffs failed to show that their working
conditions after the transfers were such that a reasonabl e person
woul d have felt conpelled to resign. Wth respect to the First
Amrendnent cause of action against the defendants in their
i ndi vi dual capacities, the court granted judgnent on the nmerits to
Donn, Cappolla, Fair and Wng, finding there was no evidence that
these defendants participated in any adverse enploynent conduct
against the plaintiffs due to their political support of DeRi se.
The court denied judgnent on the nerits to MIller, dark, Jackson,
Robi nson, Edwards and Wekl ey, and also held that they were not

entitled to qualified imunity from danmages. Those defendants

’Shea was transferred fromthe relief shift to the day
shift, which put himto the trouble and expense of having to
enroll his children in day care. Aoun contends that after he was
transferred, he was deprived of his duties as a Field Training
Oficer. Al of the plaintiffs allege that the changes i nposed
an inconveni ence on their daily routines.

%The constructive discharge clainms were filed on behal f of
Brown, Rogers and Aoun, who resigned after they were transferred.



appeal only the denial of their qualified i munity defense.
1. DI SCUSSI ON

Al t hough the district court did not resolve all of the issues
pending in the case, the appellate court has jurisdiction, under
the collateral order doctrine, to review the denial of the notion
for summary judgnment grounded on qualified imunity. Mtchell v.
Forsyth, 472 U S. 511, 524-30, 105 S.Ct. 2806, 2814-17, 86 L.Ed.2d
411, 424-27 (1985). (Qualified, or "good faith" inmunity shields
government officials fromliability for civil damages arising out
of the performance of their discretionary functions "insofar as
their conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have
known."* Harlow v. Fitzgerald, 457 U S. 800, 818, 102 S.Ct. 2727,
2738, 73 L.Ed.2d 396, 410 (1982). That the defendants' actions
fell within the scope of their discretionary duties is wthout
di sput e. Thus, our inquiry is confined to whether the record
taken in the light nost favorable to the plaintiffs, reveals
viol ations of clearly established | aw. Bennett v. Parker, 898 F. 2d
1530, 1532 (11th Cir.1990), cert. denied, 498 U. S. 1103, 111 S. C
1003, 112 L.Ed.2d 1085 (1991); see also id. at 1535 n. 2 (when
evaluating the qualified inmunity defense in the context of a
nmotion for summary judgnment, the court nust consider all facts

fairly inferable fromthe record in favor of the plaintiff, evenif

“The qualified i munity defense has no application to
charges asserted agai nst governnment actors in their official
capacities, or to attenpts to gain injunctive relief. Lassiter
v. Alabama A & MUniv., 28 F.3d 1146, 1149 n. 2 (11th G r.1994).
The sol e issue before us is whether the district court erred by
denying the defense with respect to the alleged liability of the
defendants in their individual capacities.



in dispute, and deci de whet her, under those facts, the defendant's
conduct violated law clearly established at the tinme) (Tjoflat,
C.J., concurring). This is purely a question of law, which we
review de novo. Elder v. Holloway, 510 U.S. ----, ----, 114 S . C
1019, 1023, 127 L.Ed.2d 344, 351 (1994).

Thi s court has observed that "defendants who all egedly viol ate
public enployees' First Amendnent freedons rarely act wthin
"clearly established contours of law.]" Hansen v. Sol denwagner,
19 F.3d 573, 575 (11th GCir.1994).

The Suprene Court has never established a bright-Iine standard

for determ ning when the State as an enpl oyer nmay take action

adverse to an enpl oyee in response to that enpl oyee's speech.

I nstead, the Court has bal anced the interest of the enployee

in comenting on matters of public concern against the
interest of the enployer in performng public services

efficiently. The court nust necessarily balance these
interests on a case-by-case basis. Because of this
case- by-case approach, "[t]here will rarely be a basis for
[an] a priori judgnment that the term nation or discipline of
a public enpl oyee vi ol at ed "clearly est abl i shed’
constitutional rights.” Because no bright-line standard puts

t he reasonabl e public enployer on notice of a constitutional
viol ation, the enployer is entitled to i mMmunity except in the
extraordinary case where [the] Pickering balancing [test]
would lead to the inevitable conclusion that the [adverse
action] was unl awf ul
Dartland v. Metropolitan Dade County, 866 F.2d 1321, 1323 (11th
Cir.1989) (referring to Pickering v. Board of Educ., 391 U S. 563,
88 S.&t. 1731, 20 L.Ed.2d 811 (1968)) (footnote and citations
omtted) (alterations added and in the original) (enphasis added).
Under the Pickering balancing test, the court first
determ nes whether the speech in question involves a matter of
public concern warranting First Amendnent protection. Bryson v.
Cty of Waycross, 888 F.2d 1562, 1565 (11th G r.1989). |If so, the

court then wei ghs the enpl oyee's interest in speaking out, "agai nst



"the interest of the state, as an enployer, in pronoting the
efficiency of the public services it perfornms through its
enpl oyees.” " 1d. (quoting Pickering, 391 U.S. at 568, 88 S.Ct. at
1734-35, 20 L.Ed.2d at 817). Because entitlement to qualified
immunity is fact specific, before engaging in this analysis we mnmust
examne in detail the contentions and inferences arising fromthe
record regardi ng each of the defendants' conduct.
A. Weekl ey

On Septenber 15, 1992, Wekley infornmed Aoun that M|l er was
extrenely upset over the plaintiffs' political views and asked him
whet her the plaintiffs were exerting pressure on the other nenbers
of "D Squad" to support DeRi se. Wekley told Aoun he did not want
to see Aoun get hurt and advised himto avoid politics. That sane
day, Weekl ey spoke with Rogers because Rogers' nanme was on a |ist
of contributors to the DeRi se canpaign. Wekley advised Rogers
t hat he heard that Rogers m ght have viol ated a prohi bition agai nst
on-duty canpai gni ng by purchasing stanps for the DeRi se canpaign
during working hours and warned him "you're not prepared for the
grief you' re going to have ... nore grief than you can stand[,]"
because of his support of DeRise.’

B. Jackson

®The plaintiffs also advanced clains in connection with
conversations between Wekl ey and Rogers about Rogers' plan to
nmove into the house of friend who was enbroiled in a property
di spute with a neighbor and had threatened to sue the Depart nent
for failing to enforce a resulting restraining order. According
to the conplaint, Wekley prohibited Rogers fromnoving in with
the friend because "it was not a good year to enbarrass the
Sheriff." It is undisputed that all of this took place before
Weekl ey had know edge of Rogers' affiliation with DeRise. These
contentions are therefore irrelevant to the First Amendnent
retaliation charges.



On August 19, 1992, Jackson tel ephoned Shea and advi sed him
as a friend, to reevaluate his support for DeRise and to stay out
of politics. Shea did not regard Jackson's conments as threatening
and understood that Jackson was expressing his personal opinion.
On Septenber 18, 1992, Jackson addressed a training class attended
by the plaintiffs and others. He infornmed those present that
MIller had denmbted himin the past because he refused to fire a
deputy who had openly supported one of Mller's political
opponents. He advised the nenbers of the class to "keep their
political opinions to thenselves until [they were] in the voting
boot h. "

C. Robi nson

The al | egati ons agai nst Robi nson concern a tour of the Sharpes
Correctional Facility, which was arranged for the benefit of Shea
on Septenber 28, 1992. The tour was in response to a tel ephone
call Shea made to a television talk show during an appearance by
M Il er and DeRi se. Shea asked the candi dates whether the m ni mum
security section of the jail was being fully staffed and utili zed.
In Robinson's opinion, Shea's question had the potential to
j eopardi ze a pending bond referendum for jail expansion, which
could adversely affect the norale of the facility's staff. He
bel i eved Shea shoul d have expressed his concerns privately through
t he chain of command rather than publicly. Robinson conducted the
tour in a manner which Shea felt was designed to enbarrass hi mand
rem nded Shea that he owed his loyalty to Ml ler.

D. Aark

In Septenber 1992, Clark |earned that Brown nade derogatory



comments about Cark and MIler while dining at a | ocal restaurant
wi th menbers of the DeRi se canpaign. In response, Cark instructed
Weekl ey to tell Brown "that the Sheriff is a politician andis fair
gane, but | am not. | know what he said about ne at Perkins
Rest aurant | ast week and, if it happens again, | will deal with him
personal ly."
E. Edwards

In January 1993, Edwards classified Rogers as chronically
absent, which, under Departnent rules, rendered himineligible for
transfers and tuition rei nbursenent for six nonths and required him
to produce a doctor's note for future sick days. It is clear that
bet ween Novenber 1992 and January 1993, Rogers was not present for
twenty-three of his fifty-three scheduled work days. Roger s
contends that nost of his absences were due to work-rel ated stress
or illnesses, therefore, they should not have been counted agai nst
him He failed to offer this excuse at the tine of the absences,
however, and he made no attenpt to adm nistratively appeal the
chroni c absentee deci sion.
F. Mller

The plaintiffs contend that MIler either directed or ratified
the foregoing course of conduct in order to chill their speech
rights and in retaliation for their support of DeRi se. He al so
instructed Cark to transfer the plaintiffs after sone of the
def endant s expressed di sconfort with exercising supervisory roles
during the pendency of the present [litigation. Pursuant to
MIller's order, Rogers was transferred from Wekley's comand in

the central precinct to Edwards' supervision in the north precinct.



Al t hough Edwards was a party to the lawsuit, at that tinme the

6 Brown and Aoun

conpl aint contained no all egations agai nst him
were transferred fromthe central precinct to the south precinct,
where none of the defendants worked. Shea renained in the central
precinct, but was switched fromthe relief shift to the day shift
in order to reduce his contact with the defendants.

In denying qualified imunity, the district court held that
this court's decisionin Stough v. Gallagher, 967 F.2d 1523 (1992),
shoul d have put the defendants on notice that their actions were
unl awful . The St ough case arose out of the 1988 political canpaign
for the Ofice of Sheriff in Orange County, Florida. After the
i ncunbent sheriff announced he woul d not seek reelection, Walter J.
Gal | agher, a captain and sector conmander, sought the post.
St ough, al so a captain and sector commander, was a vocal supporter
of CGal |l agher's opponent, Terry Janmes. Gallagher won the election
and subsequently denpted Stough to the rank of sergeant despite
Stough's thirteen years of service on the force. Gllagher |ater
assigned Stough the duties of a |lieutenant, but refused to confer
that title upon him or to authorize the salary and benefits
commensurate with the position. Stough filed a 8§ 1983 action
against Gallagher in which he alleged that the denotion and
subsequent wi thholding of pronotion were in retaliation for his
political speech in favor of Janes. The district court denied
Gal l agher's notion for sunmary judgnment based upon qualified

immunity and he appeal ed.

®A specific claimwas not | odged agai nst Edwards until after
he pl aced Rogers on the chronic absentee list in January 1993.



In applying the Pickering balancing test, a panel of this
court recognized that political speech, which addresses public
i ssues or candidates running for public office, "occupies the
"hi ghest rung of the hierarchy of First Amendnent val ues' entitling
it to special protection.” 1d. at 1529 (quoting Connick v. Mers,
461 U.S. 138, 145, 103 S. . 1684, 1689, 75 L.Ed.2d 708, 718
(1983)). It was necessary, therefore, to bal ance Stough's interest
in speaking out against Gallagher's concerns for pronoting the
efficiency of the public services of the Sheriff's Ofice. In
Stough's favor the court pointed out that his speech took place
during off-duty hours, on a public platformto potential voters who
were seeking information with respect to Gall agher's qualifications
for office and at a tine before Gall agher became the Sheriff. The
court also noted that Stough's canpaigning never occurred on
official prem ses or at official functions and his speech was not
rude or insulting to Gallagher. In his defense, Gallagher
contended that Stough's views detrinentally inpacted cl ose worKking
relationships within the Sheriff's Ofice for which personal
loyalty and confidence were necessary. But, he presented no
evi dence to support this assertion. To the contrary, the record
established that after Gallagher's election, Stough assured
Gal | agher of his support and comm tnent to work harnoni ously under
Gal | agher's comand. Gal | agher had no conplaint with Stough's
performance and agreed wi th eval uati ons which rated himhighly and
recomended pronotion. Furthernore, according to official policy
set by Gal | agher, personal political loyalty to the sheriff was not

a prerequisite for officers holding the rank of captain. Balancing



these factors, this court concluded that a reasonable official in
Gal | agher's place woul d have known that denoting Stough viol ated
clearly established First Amendnment |aw. 1d.

The precise nature of the tinme, place, manner and content of
the plaintiffs' political speech in the present case i s not evident
from the record. For purposes of this appeal, we wll presune
that, like Stough's, it enconpassed matters of public concern
entitled to First Amendnent protection. The simlarity between the
two cases, however, begins and ends there.

It has long been clearly established, through Stough and
ot her cases that, generally speaking, governnment enpl oyees may not
be denot ed or di scharged because of their political speech or party
affiliation. See Rutan v. Republican Party, 497 U S. 62, 110 S. Ct.
2729, 111 L.Ed.2d 52 (1990);" Bryson, 888 F.2d at 1565. Neither
St ough, nor any ot her case we have found dictates, however, that a
plaintiff ina 8 1983 lawsuit may not be transferred to a position
involving no loss of pay or rank, to alleviate the concerns of
supervi sors nanmed as defendants, who reasonably believe that their
ability to effectively direct and discipline a subordinate
plaintiff has been conprom sed because of the litigation. This is
particularly true in the |aw enforcenent context, where concerns
for order, loyalty, norale and harnony are at a prem um See

Hansen, 19 F. 3d at 577. Mreover, the record in this case supports

‘There are exceptions to this general rule in certain
conpel l'ing circunstances, where political loyalty is necessary
for the effective functioning of the enterprise. For exanple, a
governnental entity may condition the enpl oynent of high-Ievel
officials on party affiliation when required to inplenent policy.
See Rutan, 497 U S. at 74, 110 S.C. at 2737, 111 L.Ed.2d at 66.



the defendants' position that the lawsuit affected the efficient
operation of the Departnent. For exanple, after the action was
filed, Wekley observed Rogers and Aoun taking an overly |ong
break, but did not reprimand them for fear of being accused of
retaliatory harassnent. This is not a case in which Pi ckering
bal ancing | eads to the inevitable conclusion that transferring the
plaintiffs was unlawful. W consequently hold that the defendants
are entitled to qualified immunity from damages arising fromthe
transfers.®

That the defendants should have known that the remaining
conduct of which they are accused was i nperm ssi bl e under the First
Amendnent is |ikew se uncl ear under preexisting law. To prevail on
a claim for damages, the plaintiffs nust denonstrate that they
suffered "adverse enploynent action"” because of their politica
support of DeRi se, MCabe v. Sharrett, 12 F.3d 1558, 1563 (1l1th
Cr.1994), and that the contours of such prohibited retaliation
were clearly established at the tine, Lassiter v. Alabama A & M
Univ., 28 F.3d 1146, 1149 (11th G r.1994). " "Adverse enpl oynent
action' is broadly defined and as a matter of |awincludes not only
di scharges, but also denotions, refusals to hire, refusals to
pronote, and reprimands.” MCabe, 12 F. 3d at 1563. The plaintiffs
poi nt to no cases, however, in which warnings of the type invol ved
here or attenpts to sway a governnment coworker's political views

have been hel d actionabl e under 8§ 1983. To summarize, Wekley did

]t is not clear fromthe pleadings whether the transfer
clains are asserted against all of the defendants, or only
MIller. To prevent any confusion, we hold that none of the
defendants may be held liable for the transfers in their
i ndi vi dual capaciti es.



not hing nore than advise Aoun to avoid politics and tell Rogers
that he was suspected of on-duty canpai gning. Jackson urged Shea
to reevaluate his support of DeRi se and counsel ed the nenbers of a
training class to keep a low political profile. Robinson may have

enbarrassed Shea on a jail tour and prevailed upon him to back

Mller. Clark warned Brown to |eave his nanme out of politica
di scussi ons because he was not a politician. Edwar ds pl aced
Rogers’ nane on a chronic absentee list, which tenporarily

restricted Rogers' eligibility for transfers and pronotions, after
Rogers mi ssed al nost fifty percent of his schedul ed work days over
a two-nmonth period of tine.

W voice no opinion on whether, wunder these facts, the
plaintiffs mght be able to establish a violation of their First
Amendnent rights. W hold only that the defendants are i nmune from
damages because no casel aw existing at the tinme of these events
clearly established that such conduct, under the circunstances,
constituted "adverse enpl oynent action” prohibited under the First
Amendnent. See Lassiter, 28 F.3d at 1151 (entitlenent to qualified
imunity is separate and distinct fromthe nerits of the case).?®

Contrary to the district court's conclusion, the defendants

W& are cogni zant of Rogers' contention that his political
speech, rather than his chronic absences, caused himto be placed
on the absentee list. Based on our review of the record, we
seriously doubt his ability to carry the initial burden of
showi ng that his speech was a "substantial factor” in the
decision. See McCabe, 12 F.3d at 1565 n. 5. The substantive
nmerits of the claimdo not concern us, however. It is sufficient
for purposes of the qualified imunity issue to recognize that a
reasonabl e superior officer in Edwards' position should not have
felt constrained by prior caselaw fromtaking this action. See
Lassiter, 28 F.3d at 1150 (public officials are not obligated to
be creative or imaginative in drawi ng anal ogies fromsettled
casel aw whil e perform ng their discretionary duties).



shoul d not have been aware that their actions were unl awful based
on St ough. The alleged warnings and reprisals to which the
plaintiffs were subjected do not conpare in severity to the
denotion suffered by Stough. Al so, the speech which the defendants
in the present case allegedly sought to suppress concerned an
acting sheriff rather than a noni ncunbent candi date, as in Stough.
Statenments critical of the commanding officer of a paramlitary
group such as the office of a county sheriff, carry with themthe
real potential for damagi ng cohesi on and norale. See Busbhy v. City
of Orlando, 931 F.2d 764, 774 (11th G r.1991) ("In quasi-mlitary
or gani zati ons such as | aw enf or cenent agenci es, comments concer ni ng
co-workers' performance of their duties and superior officers
integrity can "directly interfere[] ] with the confidentiality,
esprit de <corps and efficient operation of the [police
departnent].' ") (alterations in the original) (citation omtted).
As with the transfers, Pickering balancing does not lead to the
i nevitable conclusion that the defendants' actions were unl awful .
They are therefore entitled to qualified imunity from damages in
their individual capacities.
I 11. CONCLUSI ON

In accordance with the foregoing analysis, we REVERSE the
rejection of the defendants' notions for summary judgnent based on
qualified immunity. The clains against MIller in his officia
capacity and for injunctive relief remain pending. W therefore
REMAND the case to the district court for further proceedings

consistent with this opinion.



